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Co 
StArES courr Py 
DISTRICT OF May Yorx Wana 
a 
MURMAN DUARTE, ; | 
Plaintirr, | 73 Civ. 2462 (cxs) | 
~against- | 
| MORICE OF MOTION FoR 
CRLTED ata res caer asap , See swe 


affidewit ef warrca A. Senoeider, sworn to on Novenser 5, 


Stated Term thereer for the hagring of motions, in | 
the United States Court House, Foley Square, New York, 
HW. Y.4 at 10100 A.M. on November 26, 1973, oF as soon 
Wereafter as counsel may de heard, for summary judgment | 


States Coast Guard, without cest. 


Se 


FUBASE TAKE PURPHER WOTICE that pursuant 
to Rabe 9(¢)(2) Of the Rules of the United States 
Mstrist Ovurt fer the southern District of Nev Tork, 
answering papers, i any, are required to be served 
“pon the undersigned at least three days in advance of 


The waterial facts a6 te which éefendents | 
euntené that thewe is no gummine inoue to be tried are | 
‘ant 

1. Tub on Coteder 5, 1972, plaintifr, nemnen | 
Duarte, wee « Neauman serving en board $8 AMERICAN | 
RE ae | 
2, That on that date he peesessed Merchant 
winer's Deewment No. 2-7Tagens, | 

3- That om Oetober 5, 1972, pleintirr was 
atrected by Vietnamese Police for violation of Vietnamese 
@arrenay end narestics laws. 

4, Thad on October U4, 1972, plaintifr signed 
© demmment qntities “Voluntary surrender Agreement," | 
covering his Merehent Mariner's Doowment in lieu of an 
eed oe ree ve hee Lng | 

5. That on Csteber 18, loT2, plaintirr, Bernen 
Buarte, wae found giilty by the Court of Pirst instance, 
Providil® of Bink-Binh, of o maritwana offense, and 
fined 6.000 Piaatres. | 
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UNITED STATES DISTRICT Courr 
SOUTHERN DISTRICT oF NEw YORK 


Plaintire, 1 73 Civ. 2661 (ces) 


~against- 1 APPEpavre 


UNITED STATES oF AMERICA and ! 
UNITED STATES coast GUARD, 


Defendants, 
STATE OF NEW YORK 


88,; 
COUNTY OF wEy snk 


WARREN A, SCUNEIORR, being @uly sworn, deposes 
and says: 

1. I am trial attorney in the Admiralty and 
Shipping section of the Department of Justice, New York 
Office, and am familiar with this case and the Pleadings 
heretofore filed, 

2. I make this affidavit in Support of the 
Government's motion for summary Judgment against pleintirr, 
Herman Duarte, Seeking dismissal or Plaintirr's Complaint 
“guinst the United States Of Am@rica and the United States 
Coast Guard, 

3. The case arises from the arrest of plaintirr, 
Herman Duarte, by the Vietnamese Police in Q@ui-Mhon, 
Republic of Viet-Ram, on October 5, 19%2, for illegal 
Possemion of American curreney and marijuana, 

4, At the time of his arrest Plaintiff, Herman 


serving under Merchant Neriner's Document No. 2-7hg008. 

5+ Qn October 14, 1978, plaintiff, wernan Duarte, 
was advised by Commander Dorwin w. Newman, UBCG, Officer- 
in-Charge of the Merch: nt Marine Detail, Saigon, Republic 
Of Viet-Nam, that possession of marijuana was @ violation | 
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8A 
ef A6 ©.8. Code 299, and the Regulations issued thereunger,, 
and & finding that he 414, in fact, pOS-es8 such marijuana | 
eubjected hin to revocation or his Merchant Mariner's 


~ 


Decement pursuant to 46 C.F.R. § 137.03-5, , CCmmander 


@ilty of the charge. He additionally advised plaintirr 

that in lieu of the hearing ne could, if he so desired, 

voluntarily surrender his Merchant Mariner's Document . | 
6. Mlaintifr, werman Duarte, decided to | 


7. On Osteber 28, 1972, plaintif?, Neracn Duarte, 
wae found guilty by the Court ef First Instance, Provines | 
of Bish-Dinh, Of marijuana offenses, and fined 5,000 | 
Piastree, 

8. Gn November 13, igre, Commander Robert p. 
Aahew, Chief, Disciplinary and Security Branch, Merchant 
Veese] Personnel Division, Offiee of Merchant Marine 
Safety, U.S. Coast quard Neadquarters, Washingten, B.C., 
reecived a letter from counse) for plaintirr contending 
saat the surrender of the Wurehant Mariner's Deeument by | 
the plaintifr was involuntary, Subsequent thereto, 
Commander Askew reesived the repert of the circumstances | 
of thesurrenéer fren the Merchant Marine Detai) in Saigon, 
and reviewed it te ascertain the va’ ity of the voluntary 
rarrender. His review cenvineed him that the eetions of 
Commender Wewnan were in aceoréance with the regulatory 
provisions contained in 46 C.F.R, Part 137, and that the 
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Sea a MMT Sed eaters Wy 46.9.2 
137.95-15(5). Cew sel for plaintiff was so advised on 


vamaacy 18, 1973, 46 c.P.R. §137.03-5 prow) des that | 
vertain offenses, ineluding “possession, use, sale or 
eseeeiation with drugs, including marijuana," are | 
Offenses that wuld result in revocation of docusents as 
euch gets are Of guch a rerious nature that they are 
Comet to “affect the safety of 1170 at sea, the walters 
“f seemen or the proteation ef property aboard snip," | 
A G.P.R. § 137.10-10 provides that an individual may 
surrender his Document in lieu ef the hearing provided 
4m the Regulations, and subparagreyh (c) thereof provides | 
Mess such voluntary surrender *ahoulé net be accepted ty 
an investigating officer wnless the investigating officer | 
1s convineed that the seaman fully realises the effect of 
sueh surrender, * | 
9+ The following dewuments are submitted nere- 
with te substantiate the statements made in this affidavit: 


SYormmayt Bxbibit Ar certiries copies of 


9 pages from the offieial records of the 
Office ef Merchant Marine safety, U. 8. Coast 
eard Meadquarters, which includes certified 
entries from the offieial logs of the 8s 
AMERICAN CHARGER, certification of Shipping 
Articles, sencerning plaintiff, merman Duarte, 
certified copy ef the trial results from the 
Gourt ef First Instanee in Binh-Dink, in 
Vietnamese and English translation, and 
photostatic copy of original Voluntary 
Surrender Agreement executed by plaintiff. 


ee 


Baibit B: Three letters Consisting of 
certified copi:* from the Office of Merchant 


Marine Safety, Coast Quard Headquarters, or 
correspondence between counsel for plaintirr 
and Commander Askew. 


Bouidit c= artidavit of Commander Derwin w. 
“@ an, U.3, Coast Guard, dated September 20, 
1973. 


bit D: Affidavit or Chief Petty officer 
Donald Gg. Cooper, U.8. Coast Guard, dated 
September 28, 1973. 


Boibit E: Affidavit of Commander Robert p. 
Askew, U.8. Coast Quard, dated Zatodver 1, 1973. 


10, The facts submitted he th clearly 
demonstrate that the actions @¢ the U.S. Joast Quard in 
accepting plaintirr's vo.untary surrender of his NWerchant 
Mariner's Document in lieu of a hearing procedure were 
fully justified and in accoréance with the regulatovy 
provisions contained in Title 46, Code of Federal 
Regulations, and must be upheld by thie Honembie Court 
as being within the jurisdiction of the agunny | 

WHEREVORE, it is reapentfully requested that 
this Honorable Court ée.dine te grant the injunctive 
and monetary relief demanded Wy plaintirr's counsel, 
and that the Complaint be dignissed in all respects, and 
Sumeary judgeent granted to defendants, the United states 
of America and the United States Coast Guard. 
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OFFICIAL U.S. COAST GUARD RECORDS sce tale Saker: 
DEPARTMENT OF TRANSPORTATION * 


MAILING ADDRESS 
UNITED STATES COAST GUARD us. coast cuan(GCAS/81) 
400 SEVENTH STREET SW 
WASHINGTON, D.C. 20590 
PHONE 


‘Date: 27 July 1973 ~ 


TO HOM THESE PRESENTS SHALL COME, GREETING: 
° I< tat the annexed nine (9) pages are true and correct copies of official = 
re in my custody. 


— } 


Custodian | 

R, D. ASKEW 

Chief, Disciplinary & Security Branch 
Merchant Vessel Personnel Division 
Office of Mérchant Marine Safety 

' U. S. Coast Guard 


{ 
! 
brits at 
} 


xittx>: «= so Depextmenk 


cert * that the attesting officer above is the custodian or the 
yrigi documents described above. 
AAAA>S 4 IN WITNESS WHEREOF, I have hereunto set my int 
r 44 hand and caused the seal of the Department of 
| Transportation to be affixed, on the day and year 
Ps G first above written. — 
“Gn: v 
Ni, wv 
> By direction of the Secretary of Transporiation: 
Y 
_ 7" ’, 
2 >» = 
f > Cd Ueto 72 
d E. S. WHITAIER 
& es Chief Warrant Officer, U. S. Coast Guard 
ae a Chief, Military Personnel Action Branch By. 
* 5 4% Administrative Services Division ay 
i "VwvWs —. 3 
i 
? . 
DEPARTMENT OF TRANSPORTATION, U. S. COAST GUARD me 
CGHQ-4562 (REV, 9-72) OMI 


UNITED STATES OF AMERICA - 
NY A\LABLE DEPARTMENT OF TRANSPORTATION 
Nae UNITED STATES COAST cUAND 


VOLUNTARY SURRENDE‘e 
AGREEMENT 


yntet & 


Tee Se 


l io OCTOEFKE 1972... 
A er ae , 278k _ F442 SB , being advised 

that | am currently under investigation by the Coast Guard for__ FOS SSS ay OFF BA ie foe ee 

——F2hRlivnn& ASHaer AT Gur ploas Rel 


ike 
do hereby voluntarily surrender to the Coast 3uard Merchant Marne iS pectiouGitices Port of 


= 
——_—_SAlfhonrp AVN my Merchant Marince’s Document - “sireg 
/ 


—_—————————__—_—_—__—__—, 'n preference to appearing at a hearing under 46 USC 239 and/or 46 USC 


239b to answer charges against me. | understand that | permanently relinquish all right to said Merchant Mariner’s 


Document SE Re eae... Se 2 and further, | hereby waive the right to a nearina, appeal 


and judicial review. 


The above agreement has been read to me, and | fully understand its meaning. 


Signature 


Merchant Mariner’s Document Z/Bk __ Z- 74/4 Z 2S. and ——$—$—$—————— — , 
received in ‘accordance with the above surrender agreement a pei LTB gf, Li: Ree 


by the U. S. Coast Guard Marine ins Lclnths, Port of ‘ a RNa 
o 
he As y 


ime RS Officer 


WITNESSED vail 


om oe | we Ges a1 ele 
55 oi 
7 — : 24 Senet 
SEPT. OF TRANSP.. USCG, ©6-2639€ (3-69) 


GPO 964-099 


service REPUBLIC OF VIET-NAM 


GRORROE VO EO ey tala eat erating Mae Teen we ee ras 
Binh-Dinh 
Court of First Instance Ministry of Justice 
The Office of **- Binh-Dinh Public Prosecutor 
# 7313/BL 


GBA TT Pt es: . 
that Mr. HERMAN DUARTE, born in 1930 in Texas, son 
Mr. EDWARD DUARTE and Mrs. DORTIIiy DUARTE, has been 
fined to 5,000$ for usin, w2.lscana by the Court of 


First Instance in its Oct. 18, 72 session. 


There is no other case conccriinz him pending in the Binh- 


Dinh Office of the Public Prosecutor. 
This certificate is issued to hit for all purposes. 


Qui-Nhon, October 18, 1972 
signed, 
LE KHAC HY 
Public Prosecutor 


— 


Certified copy 
Qui-Nhon, Oct. 28, 72 
signed, 
Public Prosecutor 


Translated ty the Political Translation Urit at tre Anericar. 
Emtassy, Saison, Republic of Vietnam. 
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1 
. . ‘ DEPARTMENT OF TRANSPORTATION 5A 
UNITED STATES COAST GUARD 
CERTIFICATION OF SHIPPING an TICLES 
NAME OF VESSEL’OFFICIAL NUMBER NAVE OF Cr ER CPERATOR 
SS AMERICAN CHARGER O.N. 2510390 United States Lines, Inc. Peet eee: 
NAME OF MASTER aa ADORESS SF OWNER/OPERATOR « 
Georse C, PREVILL, Lic. 386161 One Broacway, New York, N.Y. 1000/ 
MAME OF 8@aMAN OATE’PLace OF aIRTH 
Herman DUARTE 1710/30, Texas WA 
a. . ne tel 
Z-740228 ieessein aie 
LINE aac a a a coo CAPACITY 
47 Messman 
NEXT OF KIN PO eg ete oe eee ae OF NEXT or «in O50 Evergreen hira 
Dau: Debtorer = Pronx, New York 10472 
OATE/PLACE SIGNING ARTICLES ae = “DATECOLATE 2 GMING OFF ARTICLES 
8~25-72/Alilminston, N.C, Stak a 
wATE/PLACE LEAVING VESSEL ‘ i CAUSE-GE DEA VING VESEEC — 
te * 


OTHER PER TINENT INFORMATION 


*Apprenended by Province National Police, Qui Nhon, RVN, 5 OCT 1972, 
on cnarges of Currency and Narcotics Violations. Retained in Cusvody 
pending processing of Charges by Judicial Police. 


| HEREBY CERTIFY that I have seen the original, compared the above extract with it and found it to be a true and 


Correct copy of entries pertaining to Herman DUARTE on the Shipping Articles of the 
aap ae 
ss__ AMERICAN CHARGER for a voyage commencing on 24 August 1972 
PSR SLR OEE RE ES il ee I __¢t August 197¢e 


DATE OF CERTIFICATION NAME OF INVESTIGATING OFFICER 


16 OCT 1972 D. W. NEWMAN, CDR, USCG 


U. S. COAST GUARD 
MERCHANT iWARIVe DETAIL 


SAIGON, RVN 
(Port) 


DEPT. oF TRANSP., USCG, CG-2639H (a-70) GPO 89.072 


| 
| 
| 


SRANSPORTATION DEPARTMENT 
VNITED STATES COAST GUARD 


CERTIFICATION OF OFFICIAL tar BOOK 
a A 


Qui Nhon, RVN 


At 1734 Hours, 5 Oct 1¢7e, MSC Qui Nnor advised by Radiotelepnone that 


Herman DUARTE, Z 74s20%, Art. re’, “e@ssnan was arrested by tne Viet- 
namese Police. At 100¢ Hours, 7 Oct 1972, Master received copy of 


messaze sent to the U, s, Embassy, Sairzon C, Jcxn BOORS, APSA, OPS, 
Binh Dinn, Statinz that Herman DUARTE is in evetody of the Binh Dinh 
Province National Police Command, and shat Cnarges of currency and 
Narcotics violations are being processed b, i. Judicial Police, 

He was Apprehended at 1400 Hours, 5 Oct 1972, ‘he Master requested 
the OIC, MSCO, Qui Nhon ana the Ship's Azent - Inshico, Qui Nhon - 
to notify the U. S. Cozst Guarc, Saico id the American Consul, 
Saigon of this incident, 


/s/ H. T. FERGUSON /8/ G. C. PREVILL 
Chief Officer Master 


I hereby certify that the above entries pertaining to Herman DUARTE 
en a ct he 


on page(s) 23 Book No. 1 of the official Log Book of the s, s, 


AMERICAN ‘CHARGER for the voyage commencing 24 August 1972 is 
Pot enh ot a 


sors initspninensessscthoneubdsieons 
a true ccpy of the original. fr certify that I have seen the original 


and compared the copy with it PL Min, this to be a true copy. 
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16 Octoter 1972 e W. NEWMAN, CDR »USCG 


(Date or Certification) NAME ‘ RANK 


USCG MERCHANT MARINE DETAIL 
SAIGON, REPUBLIC OF VIET NAM 
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BZRICAN CHARGER 418A 
OFFICIAL LOG ‘cf ho $$ AISERICAN GIA ‘amanda! 


Date, hour, and place of entry 
if at sea, give also latitude and 
longi itude (Se@ Section 202 on p. 19) 


LB Oct 142. Ars FUIS her, BU. L472, DG. Coop 
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REQUIRED ENTRIES (See Pages 10 and 19) 
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NB - Every entry in this logbook required by the oct must be signed by the mastor ond by the mate or some other of the 


° 
of ony sliness, injury, or death must also be signed by the surgeon or medical practitioner on board (if any), and my or 
the sale of the effects of o seaman or apprentice who hos died must be signed by the most! er, the mate, ond some other nember 
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- $5. AMZRICAN CHARGER 


i aika iis REQUIRED ENTRIES (Soo Pocgos 18 aad 19) 
i Se on p. 19) a {Include the amount of ny fine or forfeiture inflicted) oO 


(5 Seci ty 1 202 « 
ya _ffitsbo 1 i bo His Dos 5 io Mois PUAKTE é 
7 Z- 4 23 ra Aa es 772 aYAU 4 “4 
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.U.S. COAST GUARD CORRESPONDENCE ; 2 


DEPARTMENT OF TRANSPORTATION Address reply to: 
COMMANDANT (CAS) 
UNITED STATES COAST GUARD to coreniclga ta 


WASHINGTON, D.C 20591 


‘Date: 27 July 1973 


HOM THESE PRESENTS SHALL COME, GREETING 


( it the annexed three (3) letters consisting of 


five pares are true 
a ct copies of official records in 


my custody, ‘ 
. i 


F/) 
SUCKS —— 
_ Custodian 
Re D, ASKEW 
Chief, Disciplinary & Security Branch 
Merchant Vessel Personnel Division 


Office of Merchant Marine Safety 
U. S. Coast Guard 


i605 Depanenk 
certi that the attesting officer above 


"s the custodian of the 
rigina »cuments described above, 


‘ 4 IN WITNESS WHEREOF, I have hereunto set my 
4, hand, and caused the seal of the Department of 


Transportation to be affixed, on the day and year 
first above written. 


By direction of the Secretary of Transportation: 


a a E. S. WHITAKER 
oy a Chief Warrant Officer, U. S. Coast Guard 


Chief, Military Personnel Action Branch 
Administrative Services Divison 
"ev 


OEPARTMENT OF TRANSPORTATION, U.S. COAST GUARD 
CGHQ~4562 (REV. 10-70) 
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ABRAHAM E. FREEDMAN 
COUNSELLOR AT LAW ANDO PROCTOR IN AOMIRALTY 
36 SEVENTH AVE., NEw YORK,N. Y¥, 19011 
tence “2 PHILAOEL PHA Pa orrice 
Tt ol ot i a okt | Sev 8410 FRECOMAN, BOROWSKY ANO LORMY 
‘ I © aX wit | a PS nee) CHESTAUT STMECT ar riety 
« | “a wa.creul 6-e4c0 
cAPPIELLO. UR. ! 
NOV 15 i372 
teionyste: aos November 8, 1972 


KMPH) fe i 
MERCHANT VeoSih PERSO ASL | 


U.S. Coast Guard (GMVP-3) 
400 Seventh Street, S.W. 
Washington, D.C. 20590 


Re: Herman Duarte - 2749228 
SS a reve = of 89226 
Gentlemen: 


Please be advised that this office represents 
the above named seaman. The purpose of this letter is 
to request the return to Mr. Duarte of his seaman's docu- 
ment and, if deemed appropriate, the preference of charges 
against him for whatever misconduct the Coast Guard 41- 
leges he engaged in. 


It is our contention that the circumstances 
Surrounding the alleged "voluntary" surrender of his 
docurent are such tinat Mr. Duarte was clearly deprived 
Of all semblance of due process of law and his consti- 
tutional rights. 


It is not our intention at this time to go 
into the merits of any possible charges which may be 
brought against him. The sole Purpose of this letter is 
to indicate to your office that he could not possibly 
have comprehended the nature of the Surrender and that in 
any case the request for the surrender was untimely since 
it preceded the adjudication of the matter for which Mr. 
Duarte was charged. 


The facts as we understand them are as follows. 
Mr. Duarte while going ashore was placed under arrest for 
alleged possession of marijuana cigarettes. He was in- 
carcerated without access to either an American consul 
or to an attorney or a union representative or any other 
person whowas in a position to advise him as to his rights. 
This incarceration lasted approximately 8 days. Subsequent 
to this incarceration he was given a date for trial of Octo- 
ber 18, 1972. On October 14, 1972 one day after his release 


ee 
a ee ee ee ee 
CN ee eee ee 
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November 8, 1972 


- Uuarte 


from jail, while still in a State of confusion and shock, 
he was induced to sign the alleged voluntary permanent 
Surrender cf his document. In other words this Surrender 
was taken before there was even an adjudication of the 
charge against him. 


Subsequently he went to trial in a Vietnamese 
court, without the benefit of an interpreter, without the 
benefit of counsel or any other representation, without the 
slightest understanding of the nature of the proceedings. 
It was explained to him that if he paid a modest fine he 
could return to his Ship and that would be the end OF ie, 


The Coast Guard officer in charge, after learn- 
ing of the disposition of the judicial proceedings refused 
to return Mr. Duarte's document to him Claiming that he 
would now have to wait 3 years before he could make appli- 
cation for its return. 


It is respectfully submitted that the circum 
stances of this permanent voluntary surrender are out- 
rageous and can only result in a lack of confidence on 
the part of American seamen in the United States Coast 
Guard. 


If, in fact, there is a basis for any charge 
against Mr. Duarte he is prepared to face these charges 
asking only that he be accorded his constitutional right 
to be represented by counsel and to be properly apprised 
of the nature of the proceedings. 


For the foregoing reasons it is respectfully re- 
quested that Mr. Duarte's document be promptly returned ¢o 
him, in care of the undersigned, and we guarantee his ap- 
pearance and are authorized to accept any charges if in 
your discretion, you feel that such charges are warranted. 


Very truly yours, 


ABRAHAM E. FREEDMAN 


a CA, 


Ned R. Phillips ~ 
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(GMVP-3) 


202 426-2215 


5952 
15 November 1972 


Abraham £. Freedman 

Counsellor at Law and Proctor in Admiralty 
36 Seventh Avenue 

New York, New York 10011 


Attention: Mr. Ned R, Phillips 
Gentlemen: 


This is in response to your letter of 8 November 1972 concerning tha 
voluntary surrender of U. S. Merchant Mariner's Documant Z-749 228 
by Mr. Herman Duarte on 14 October 1972, at Saigon, RVN. 


The full details of the reported arrest, trial, a4 surrender, are 
not yet available to chis Headquarters. They have been requested, by 
the most expeditious means, and upon receipt a detcraination will be 
made regarding your request for the return of Mr. Duarte's Merchant 
Mariner's Document, You will be advised as goon as possible, 


Sincerely, 


a R, D. ASKEW 
Lieutenant Commander, J. S. Cozest Guard 
Chicf, Disciplinary and Security Branch 
Merchant Vessel Perscnnel Division 
By direction of the Commandant 


Copy to: 
MMD, Saigon 


Mailed: 15 November 1972 (kl) 


o ba 
4 Min mur. 
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-  (GHVP..3) 


ONLY Copy AVAILABLE 


202 426-2215 


5952 
18 January 1973 


Me, Abraham E, Sxordman 

Counsellor at Inv and Procter in Adnuiralty 
36 Seventh Avanie 

New York, New York LOO1L 


Attention: Mo, Diward ti, ints 
Dear Sir; 


This is in responce to your ietters of 8 November 1972 and 10 January 
1973, and is Litended to couplement my letter of 15 November 1572, 
concerning Ms, vJornan Duarte, | 


ahs ae ; 


In answer to your allesation that the Coast Guard is illegally holding 
the U. S, Merchant Mariner's Document of “Mr. Duarte, the following 
faformation ard sequence of events are set forth for clarification of 


the wutter. 


Ya 5 Getober 1972 jir, Nuarce, wio wan serving as a werasman abveard tie 
SS AWlPYCAN CHANGIR undar the authority of Merchant Mariner's Document 


eee ew 29/49 223, was avorchended at Qui Nhen, RVN, by the Biuh Dinh Province 


Natioual rolice for violation of the Vietnam narcotic lawa. On the 

sane date he was jailed by the Binh Dinh Security Section. tic was 
recaced on bail on 13 October 1972 aftor having been sumnoned to 

appear in the Court of Pirst Instance of Binh Dinh, RVN. On 10 Cectober 
192 iir, Duarte appeared before the Court of First (nstance at Binh 

Dini and was arvai :ned on a charge of possession of marijuana civnrettes, 
Auons others present at the Ccurt were the Shin's Avent, representing 

the owner of tha SS AMERICA C WARGER, and two memvers of the U. S. Coast 
suari, who witnessed the entire arcaisniment, nleading and sentencin>. 


ehety scateaents veveal that the Jude read the cuarses to Mr. Duarte 

in Vietnamese while an interpreter, vho spoke nerfecc soglish, trance 

leted,. (tr. Duart wis told of the charye of possession of marijuana ts 
cisaretter and asked by the Judze, through the int rpreter, if the charze 


was true, Mr, Duarte replied, “Yes, sir,"" The vudze then asked Mr. Duarte 
if he know what the penalties were for possession of inarijuana in Vietnan, 
Mr. Duarte replied, "No, sir.” The jucge then advised lire, Duarta chat he 
could ba nentenced to one to five years for possession of marituana and a * 
lonuer time for sellin: marijuanag ‘The Judge thea advised Mre Duarte 
he would be fined 5,000 pilasters, When aanked if he could pay the fine, 
Mr, Duarte replied, "Yes, sir. Thank you very much," On the same data, 
after payment of the 5,000-niaster fine for possession of marijuana, 

‘eo = 42 Was relcased by *...: Cours. 


a « 


A 
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eo. Frecoman 18 January 1273 


fhe U. S. Coast Guard Merchant Marine Detail, Saizon, RVN, was notified 
by the United Staten Crdassy of Mr. Duarte’s arrest and confinement, 

Mr, Duarte «as interviesed by the Merchant Marine Detail Officer, Saigon, 
on 14 October 1972, following his release on bail. He was advised that 
the Coast Guard had conducted an investigation into the case and that he 
was amenable to action under the provisions of Revised Statute 4450, 
looking to the revocation of his Merchant Mariner's Document for posses= 
sion of marijuana while serving under the authority of his document, 
After Mr. Duarte's rizhts and the nature of the charge that could be 
preferred were fully explained, he elected to surrender his Merchant 
Mariner's Document to avoid a hearing on the charga under R.Se 4450, 

It should be noted that this surrender was effected prior to Mr. Duarto's 
conviction by the Vietnam Court and was based solely upon his possession 
of marijuana while serving under the authority of his Merchant Mariner's 
Document, The Voluntary Surrender was accepted by the Coast Guard under 
the provisions of Section 137,05-15(5), Title 46, Code of Federal 
Regulations, 


In vier: of the probative evidence in this casa and the governing law 
and re-sulations, thir Headquarters sees no valid reason to disturb the 


‘Voluntary Surrendor Agreement, Mr, Duarte may, after three years from 


14 October 1972, apply for a new Merchant Mariner's Document under the 
provicions of Subpart 137,13, Title 46, Code of Federal Regulations: 


Sincerely, 


R. D. ASKEW 

Lieutenant Commander, U. S. Coast Guard 
Chief, Disciplinary and Security Branch 
Merchart Vessel rers: ’ Division 

By direction of the dant 


MAILED; 23 Jan, 73 (k1) 


: . GLMI/81 
: _GLMI/81__ 
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AFFIDAVIT OF CDR DORWIN W. NEWMAN 


Officer in Charge 
Marine Inspection 
124 Camp St., Rm. 201 
New Orleans, La. 70130 


MP-364 
AFFIDAVIT OF CDR DORWIN W. NEWMAN, (6218) 573-30-6196 USGL 


I hereby declare that all facts related in this affidavit 
are based upon my direct personal knowledge of the events and 
circumstances involved. My Coast Guard duty assignment and 
general responsibilities during the time the events described 
below occurred was as follows: 


Officer in Charge of the Merchant Marine Detail, attached to the 
Consulate Section, Saigon, Republic of Viet Nam. My duties 
consisted of assisting the Consul in investigating acts of mis- 
conduct by American Merchant Seamen in my area of responsibility, 
which was the Republic of Viet Nam and the Kingdom of Thailand. 
I examined American flag vessels in order to determine that they 
were in compliance with their certificate of inspection. 
Investigated marine casualties and accidents including deaths, 
and injuries of Merchant seamen. In summation, I was detailed 
to the enforcement of vessel inspection, navigation and seamen's 
laws in general, and submission of these investigations to the 
appropriate investigating section of the Marine Inspection 
Office for such action as deemed necessary. 


STATEMENT OF FACTS SURROUNDING THE VOLUNTARY SURRENDER OF 
SEAMAN HERMAN DUARTE's MERCHANT MARINER's DOCUMENT: 


Seaman Duarte's case first came to my attention when the Consulate 
Section of the U. S. Embassy, Saigon, received a message from the 
American Advisor to the Vietnamese police in Binh Dinh Providence, 
that a seaman was in the custody of the national police for 
currency and narcotics violation. Chief Cooper, Officer in Charge, 
Explosive Loading Detail, Quinhon, RVN, boarded Mr. Duarte's 
vessel, at my direction, to obtain additional facts into the matter 
of his arrest. I arrived from Saigon this same day and boarded 

the vessel. 


Seaman Duarte returned to the vessel and I interviewed him as to 
his misconduct and he provided me documents that were in 
Vietnamese. The vessel's agents obtained a translated copy of 
the documents for me and these papers stated that Mr. Duarte was 
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MIO, New Orleans, La. affidavit of cpR D. W. Newman, USCG 


to appear for trial at a later date. 


order that he would be present at his trial for illegally 
bringing Marijuana into Viet Nam. As an assist to this seaman, 
arrangements were made by Chief Donald Cooper for him to stay 

at his military compound in Quinhon, RVN, at little or no cost 

to Mr. Duarte. mr. Duarte was driven to the compound accompanied 
by myself and Chief Cooper. After having been checked in and 
billeted, Mr. Duarte, Chief Cooper and myself went to Chief 
Cooper's room. 


Mr. Duarte was advised, while Chief Cooper was in attendance, 
that he was Currently under investigation for illegal possession 
of narijuana in Viet Nam. He was appraised that in preference 
to appearing at a hearing conducted by the Coast Guard upon his 
return to the United States, he could voluntarily surrender his 
Merchant Mariner's Document. I read the voluntary surrender 
agreement, with Chief Cooper in attendance, to seaman Duarte, 

He also took the necessary time to read the document himself 
before Signing the agreement. 


Seaman Duarte appeared neither intoxicated nor fatigued and in 
full control of his senses. He conducted himself in a normal 
manner. appearing to comprehend all that was first read and told 


by Mr. Duarte, and that it was his firm desire to voluntarily 
Surrender his document. 


The last and final contact I had with seaman Duarte was his 
appearing at the Consulate Section, Saigon, in company with the 
vessel's agents, for a letter of introduction to obtain an exit 
visa from the Vietnamese Government, 


SIGNED. SWORN AND ATTESTED TO BEFORE ME THIS DATE. 9/20/73 


Kilian Ey ae 


bOb& {229 }y bb 7} 
By authority of 14 USC b3b 


Dated: ZO Str 7 1973 Signed: 


we AFFIDAVIT OF DONALD G. COOPER 29A 
DEPARTMENT OF TRANSPORTATION - 


UNITED STATES COAST GUARD ».co4s1 cuaro 


400 SEVENTH STREET SW 
WASHINGTON, D C= 20590 
PHONE 


“ENC Donald G. Cooper 
U.S.C.G.C. Pt. Baker 
P. O11 Box 667 

Port Aransas, Texas 
78373 


AFFIDAVIT of Donald G. COOPER, Chief Petty Officer, 
U. S. Coast Guard 


I hereby declare that all tacts related in this affidavit are 
based upon my direct personal knowledge of the events and cir- 
cumstances involved. My Coast Guard duty assignment and general 
responsibilities during the time the events described below 
occurred were as follows: 


While serving in the Republic of South Viet Nam in the town of 
Qui Nhon, Binh Dinh Province, I was assigned as Officer in Charge 
of U. S. Coast Guard Explosive Loading Detachment Number Three, 
which involved the supervising, advising, and handling of all 
ammunition, explosives, and dangerous materials present in Binh 
Dinh Province. ; 


Because of poor communications with the aforementioned Province, 

I was also directed to make communications with, assist, and make 
verbal reports to the Merchant Marine Detachment in Saigon, R.V.N., 
concerning problems (health, injury, complaints, and disciplinary) 
with Merchant Marine perso..nel, or any communications that such 
personnel wished to make. 


STATEMENT OF FACTS SURROUNDING THE VOLUNTARY SURRENDER OF 
SEAMAN HERMAN DUARTE's MERCHANT MARINERS' DOCUMENT: 


At approximately 1430 hours, 5 October 1972, I was informed by 
telephone conversation with BMC Michael Larkin (Military Sea 
Command, Qui Nhon R.V.N.) that Herman Duarte had been arrested 
by Vietnamese Civilian Police on charges of possession of 
narcotics and possession of U. S. currency. At 1445 hours, I 
attempted to inform Merchant Marine detachment Saigon R.V.N. of 
said incident. Communication with Saigon was impossible by 
telephone. At 0800, 6 October 1972, I called the Merchant 
Marine detachment Saigon, R.V.N. and informed Commander Newman 
of Duarte's arrest and detainment by Vietnamese Civilian 
Authorities. 


To the best of my knowledge, on 14 October 1972, Mr. Duarte was 
released from confinement by Vietnamese Civilian Authorities. 


Shortly after Mr. Duarte's release, I was informed by the Ishico 
shipping agent and Commander Newman that Mr. Duarte had a trial 
date and would not be able to accompany the ship if it left Qui 
Nhon before his trial date. I then offered to obtain quarters 
and subsistence facilities’ for Mr. Duarte. Mr. Duarte was 
quartered and subsidised at no cost to him or his company at 

MAC V Compound Number One, Qui Nhon, R.V.N. 


I was present when Mr. Duarte was interviewed concerning his 
arrest for possession of marijuana by CDR Newman. Conditions of 
the surrender of his document were read to him and he voluntarily 
surrendered the document in my presence ana signed the surrender 
agreement. He appeared to me to be in a sound state of mind, 
rational and there was no promise or threat made to Mr. Duarte 

to induce him to sign anything. 


I was present also at the trial held on Mr. Duarte along with 
BM1 Crowley, USCG, and the shipping agent representing the ship. 
The ‘udge read the charges in Vietnamese while an interpreter, 
who spoke perfect English, translated. Mr. Duarte was told that 
he was charged with possession of four (4) marijuana cigarettes. 
He was then asked by the judge through the interpreter if these 
charges were true. Mr. Duarte replied, "Yes sir". Judge asked 
through the interpreter how long has he been smoking marijuana. 
Duarte repiied, "I don't smoke marijuana". Judge asked, "Why 

do you have marijuana in your possession?" Duarte replied, 

"He didn't know it was marijuana". Judge asked if he knew what 
the penalties were in Viet Nam for possession. Duarte replied, 
"No sir". Judge told him he could get one to five years for 
possession and a longer time for selling marijuana. Judge 
replied, "I am going to fine you 5,000 Piasters". He then asked 
Duarte if he could pay that fine. Duarte replied, "Yes sir, 
thank you very much". That terminated the trial. 


The above constitutes everything that I know of the event. 


SIGNED, SWORN AND ATTESTED TO BEFORE ME THIS DATE, 
2 


CPtipYee— YO to 3 


/ eyed, “TA my ias 
Cw: ed wa hlcly wel, GidCCu 


AFPIDAVIT OF ROBERT D. ASKEW 
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AFFIDAVIT OF ROBERT D. ASKEW, COMMANDER, U. S. COAST GUARD 


I hereby declare that all facts related in this affidavit 
are based upon my direct personal knowledge of the events and 
circumstances involved. My Coast Guard duty assignment and 
general responsibilities during the time the events described 
below occurred was as follows: 

Chief, of the Disciplinary and Security Branch, Merchant Vessel 
Personnel Division, Office of Merchant Marine Safety, U. S. Coast 
Guard Headquarters, Washington, D. C. Part of my job as Branch 
Chief, involves the review of actions taken against documents 
and/or licenses of merchant seamen, and the recording of such 
information in the disciplinary records of seamen. 

STATEMENT OF FACTS 
On 13 November 1972, the Disciplinary and Security Branch 
received a letter dated 8 November 1972 from Mr. Ned R. Phillips, 
Esq. of the law firm of Abraham Freedman, New York which set 
forth the facts, as known to them, surrounding the Vietnamese 
conviction of Mr. Duarte as well as the surrender of his document 
to the Coast Guard. The letter raised issues which need not be 


addressed here but challenged the propriety of a voluntary 


surrender under the circumstances existing at the time. 


Since the Brinch was not then in possession of information upon 
which to base an adequate response, we requested full details 
from the Merchant Marine Detail, Saigon. The law firm represent- 
ing Mr. Duarte was apprized of this action by our letter of 


15 November 1972. 


On 19 December 1972, the complete report was received by this 


Branch from the Merchant Marine Detail, Saigon. A study of the 
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AFFADAVIT OF ROBERT D. ASKEW, COMMANDER, U. S. COAST GUARD (Cont'd) 


evidence in the case, giving due consideration to the issues 
raised by counsel in his letter of 8 November 1972, convinced 

me that the Coast Guard Investigating Officer had acted properly 
in the matter and within the scope of his authority and further 
within the purview of the regulations surrounding such an action. 
The evidence indicated to me, beyond any question, that the 
surrender was indeed a voluntary one and authorized by Section 
137.05-15(5), Title 46, Code of Federal Regulations. On 18 
January 1973, we wrote the law firm representing Mr. Duarte, 
furnishing the facts as known to us which are supported by 
documentary evidence, and affirmed the voluntary surrender. 

This letter was cleared through the Maritime and International 


Law Division, Office of the Chief Counsel, prior to its mailing. 


f 


; / 
/ 


/ 


‘ 


R. D. ASKEW, CDR, USCG 


(Date) 


Signed, sworn and attested to before me this date, / COZ Li RS 


379 24 7026 
By authority of 14 USC 636 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PLlAaINti£t, 
-against- 


UNITED STATES OF AMERICA AND 
UNITED STATES COAST GUARD, 


Defendant. 


TO: 


PAUL L. CURRAN 

United States Attorney 
Gilbert S. Fleischer 
Attorney in Charge 

Admiralty & Shipping Section 
Department of Justice 

26 Federal Plaza, Suite 4048 
New York, New York 10007 


SIRS: 


33A 


CROSS-NOTICE OF MOTION FOR 
____ SUMMARY JUDGMENT 


Index #73 Civ. 2461 (CES) 


PLEASE TAKE NOTICE that upon the annexed affidavit of- 


Edward M. Katz, sworn to the 3lst day of January, 1974, the 


affidavit of Herman Duarte sworn to the 3lst day of January, 1974 


and the affidavits and exhibits attached to defendants' papers in 


Support of their motion for summary judgment, the undersigned will 


cross-move this Court at a slated term thereof for the hearing of 


motion, in the United States Courthouse, Foley Square, New York, 


{ . 
ew Yorls at 10:00 a.m. on Febawsavy 11, 1974 or as soon thereafter 
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as counsel may be heard, for summary judgment pursuant to Rule 56 
Federal Rules of Civil Procedure, in favor of plaintiff. 

PLEASE TAKE FURTHER NOTICE, that pursuant to Rule 9 (c) 
(2) of the Rules of the United States District Court for Southern 
District of New YOrk, answering papers, if any, are required to be 
served upon the undersigned at least three days in advance of the 


return date of this motion. 


ABRAHAM E. FREEDMAN 


‘4 if? 
By Cd....h.in PSE ; ink 
Attorney for Plaintiff 
346 West 17th Street 
New York, New York 10011 


January 1974 
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UNITED STATES DISTRICT cCoURT 
SOUTHERN DISTRICT OF NEW YORK 


ON EE Se Sm tee ce ea ea wl a Sst gs em aps Se A deo can inw e dc x 
HE RMAN DUARTE, 

Plaintiff, 

73 Civ. 2461 (CES) 
~against- 

UNITED STATES OF AMERICA AND 
UNITED STATES COAST GUARD, 

Defendants. : 
SLE AE EE SDP SS EY CO ED SAE EEA OP SD Gi ED dee de> Gs Ses thn le eel en des es ee een xX 


STATEMENT UNDER RULE 9(g) IN SUPPORT 

OF PLAINTIFF'S CROSS-MOTION FOR SUMMARY 
JUDGMENT AND IN OPPOSITION TO DEFENDANT'S 
MOTION FOR SUMMARY J UDGMENT 


The material facts as to which plaintiff contends that 
there is no genuine issue to be tried are: 

l. On October 453. 2O72 plaintiff, Herman Duarte, wsa 
messman serving aboard the S.S. "American Challenger." ; 

2. On said date he possessed Merchant Mariner's Docu- 
ment No. Z-749228. 

3. On October 5, 1972, plaintiff was arrested by the 
South Vietnames Police for violation of Vietnamese currency and 
narcotics laws, although plaintiff denies such violations. 

4. On October 14, 1972 plaintiff signed a document 
entitled "Voluntary Surrender Agreement" pertaining to his 
Merchant Mariner's Document in lieu of an administrative hearing, 
alchough plaintiff denies that he fully comprehended his rights 
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5- On October 18, 1972 plaintiff was fined, 5000 
Piastres by a Vietnamese Court for use of marijuana. 

6. That plaintiff's Merchant Mariner's Document has 
not been restored to him despite due demand for same. 

7. That since October 14, 1972 plaintiff has been 
unable to earn his living at sea. 

8. That as appears from the affidavits of Herman 
Duarte, Commander Dorwin W. Newman and Chief Petty Officer Donald 
G. Cooper, Mr. Duarte was not fully advised of the various al- 
ternatives available to him prior to his Signing the voluntary 
Surrender agreement. 

9. Specifically, plaintiff wes not advised of the 
possible consequences of his choosing to face a hearing before 
the United States Coasi Guard in the United States as opposed 
to signing the voluntary surrender agreement. 

10. Plaintitf was not advised that if he chose to 


face a hearing before an Administrative Law Judge on charges of 


possession of four marijuana cigarettes as opposed to signing the 


: VOluntary surrender agreement and if found guilty the Judge might 


impose a sentence less than revocation of his document pursuant 
to 46 CFR 8137.03-4. 


Dated: New York, New York 
February “F 1974 ABRAHAM E. FREEDMAN 


ne i ¢ 

Se TTS tek é 
Attorney for Plaintiff 
346 West 17th Street. 
New York, New York 10011 

TO: 

Paul J. Curran 

U.S. Attorney 

Gilbert. A. Fleischer 

Attorney in Charge 

Admiralty Shipping Section 

Department of Justice 

26 Federal Plaza 

New York, New York 10007 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 
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CO OE OS OOO OOO OOS Owe Se wwe Same meee b 
HERMAN DUARTE, : 
Plaintiff, . 
COUNSEL'S AFFIDAVIT IN 
~against- : SUPPORT OF PLAINTIFF'S 
: MOTION FOR SUMMARY JUDGMENT 
UNITED STATES OF AMERICA AND : AND IN OPPOSITION TO 
UNITED STATES COAST GUARD, DEFENDANT'S MOTION FOR SAME 
Defendants. : 73 Civ. 2461 (CES) 
oc ten ble hc eset wih ax to reanigisinn Space tabi aac dap 4. aistas/azect usidecaos de os X 
STATE OF NEW YORK ) 
)SS: 
COUNTY OF NEW YORK ) 
Edward M. Katz, being duly sworn, deposes and says: 


1. I am an attorney in the offices of Abraham E. 


| 


''Freedman, counsel for plaintiff, and am wholly familiar with all 


| 
the pleadings and procee: ings heretofore had herein. 
2. Upon information and belief, on October 5, 1972 


plaintiff was serving as messman aboard the S.S. "Ameri:.an Charger" 


which was then at anchorage off Qui-Nhon, Republic of South Vietnam. 


| 
was arrested ashore for illegal possession of American currency and 
{ 


3. Upon information and belief on said date plaintiff 
marijuana. He was confined to a Vietnamese prison from October 5 
to October 13, 1972 at which “ime he was released pending trial. 
During his confinement he met only one person who spoke any English, 


and even that meeting was a very short one. 
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4. On October 14, 1972 at the instigation of Commander 
D.W. Newman of the United States Coast Guard plaintiff siyned an 
agreement voluntarily surrendering his Merchant Mariner's document. 
5. Upon information and belief plaintiff had in his 
possession at the time of his arrest 4 marijuana cigarettes. 
6. Upon reading the affidavits of Commander Newman and 
Chief Petty Officer Donald G. Cooper, it is clear that prior to 
his signing the Voluntary Surrender Agreement neither of them 
advised Mr. Duarte as to any of his rights at any possible hearing. 
7. Those same affidavits make clear that Mr. Duarte 
was not advised of the possible consequences following a conviction 
at a hearing. Specifically he was not advised that pursuant to 
46 CFR $137.03-3 if his possession or use of marijuana was found 
by the Administrative Law Judge to have been the result of experi- 
mentation and if he submitted evidence that such action will not 
recur, the Judge might enter an Order less than revocation. 
WHEREFORE, your deponent respectfully requests that 
defendants' motion for Summary judgment be denied; that plaintiff's 
cross-motion for summary indgment be granted and that the action 


be set down for trial on this issue of plaintiff's damages. 


+ 


Edward M. Katz \ 
ki 


Sworn to before me “his 


3lst day of January, 1974 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HERMAN DUARTE, 
PLlainti£e, 


~against- 
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AFFIDAVIT OF HERMAN DUARTE 
IN SUPPORT OF HIS MOTION 
FOR SUMMARY JUDGMENT AND 

IN OPPOSITION TO DEFENDANTS' 
MOTION FOR SAME 


UNITED STATES OF AMERICA AND 
INITED STATES COAST GUARD, 


Defendants. : 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 


Herman Duarte, being duly sworn, deposes and says: 

1. I am the plaintiff in this action. 

2. On October 5, 1972 I was serving as messman aboard 
the S.S. "American Charger" then anchored off Qui Nhon, Republic 
of South Vietnam. 

3. On that date I went ashore alone by means of a 
launch service operated by local citizens. 

4. When the launch docked at the pier a worker wanted 
me to give him some American cigarettes. I did sO and was given 
wnat I believed to be 4 Vietnamese cigarettes. 

5. At the gate local customs officials searched me and 


found the 4 cigarettes which they claimed contained marijuana. 
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6. Despite my protestations of innocence I was arrested 
and confined ashore in very poor conditions from October 5 to 
October 13, 1972. 

! 7. During my confinement I could not drink any water 
|, for fear of disease’, the conditions were filthy and I saw only 

a United States State Department representative for one shore visit 
| on October 5, 1972. Other than this person I saw and spoke to no 


one who understood the English language. 


4 
! 


8. On October 13, 1972 I was released and told by the 


|i prosecutor that I did not have to return for trial. I assumed 
{| 


, that for all practical purposes the matter was keing dropped. 
9. Upon returning to the S.S. "American Charger" that 
|, day I was confronted by the Master and Commander Newman of the 
|, United States Coast Guard. That evening the Master sent word that 
i. would have to return ashore since the trial was set for Octo- 
I ber 18, 1972. 
10. On October 14, 1972 while ashore I saw Commander: 


‘Newman in the presence of a Chief Petty Officer. At the time I 


|was still in a state of confusion brought on by my arrest, in- 


| carceration for 9 days and the events set forth in paragraph 6 throug! 
‘9 of this affidavit. 

li. I signed the Voluntary Surrender Agreement appended 
to defendants' motion papers as Exhibit A. However, I did not 


fully comprehend what I wis doing. 
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12. I have been a seaman for 26 years and have earned 


‘My living solely at sea during that time. Prior to October 55 
_1972 I never had my Merchant Mariner's document suspended or 
|, revoked except for one incident in 1951. I was completely un- 


| familiar with the nature of a Coast Guard hearing and my rights 


thereunder. I was unawark of the various alternatives available 


‘to the Administrative Law Judge upon sentencing even were I 


convicted. 


13. At no time prior or subsequent to my signing the 


| Voluntary Surrender Agreement on October 14,1972 was I advised 


| by Commander Newman concerning my rights as set forth in 46 CFR 


137.05-25(e). 


14. Further, I was not advised that in accordance with 


46 CFR 137-03-4 that even if I were found guilty my Merchant 


Mariner's document need not be automatically revoked, 


15. Without receivir~ the advice set forth in the two 


| preceding paragraphs and considering my mental frame of mind at 


the time I do not believe that the surrender of my document was 


i, "voluntary" in any real sense. 


16. On October 28, 1972 I appearec. before a local court: 


,in South Vietnam. I did not have the assistance Of counsel. I 


did not speak the Vietnamese language in which the proceedings were 
conducted. I did not receive a contemporaneous translation into 
English of the proceedings. ‘lo the best of INy recollection I did 
not plead to the offense charged. Rather, I remained mute and was 
fined 5000 Piastres which was paid by the shipping company's agent. 
I requested Commander Newman to return iy Merchant Mariner's docu- 


ment buk he refused. 
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17. Upon being repatriated to the United States I con- 


f sulted the law firm of Abraham E. Freedman about obtaining my docu- 
| ment back and am advised that by letter of November 8, 1972 to the’ 
f United States Coast Guard in Washington this request was made. 

| Upon information and belief this request was denied on January 18, 

' 1973. 

18. tI have sought shoreside employment thereafter 
without much success and have therefore lost wages for approximately 

| 16 months to date. 

WHEREFORE, I respectfully request that my motion for 
summary judgment be granted;that defendants' motion for same be 
denied and that the action be set down for a trial on the issue 

| Of damages. 
Herman Duarte 


; Sworn to before me this 


' 31st day of January, 1974 
H a “y 


= 


STATE OF NEw YORK, COUNTY oF 


ATTURNEY's AFFIRMATION 


f The undersigned, an aitorney admitted to practice in the Courts of New York State. shows: that deponent is 
the attorney (s) of record for 

in the within action; that deponent has read the foregoing 

and knows the contents thereof; that the Same is true to deponent’s own knowledge, except as tu the Matters therejn 
Stated to be alleged on information and belief, and that as to those matters deponent believes jt lo he trun. | 


1), ponent 
further says that the reason this Verification js made hy deponent and not by 


? 


The grounds of deponent’s belief as to all Matters not stated Upon deponent’s Knowl ge sre as follos 


The undersicned affirms that the foregoine 


Dated: 


Satements are true, under the Penalties of perjury, 


STATE OF NEW YORK, COUNTY OF NEW YORK $8. ADINIDUAL VERIFICATION 


» being duly sworn, deposes and “ays that 

in the within action; that deponcnt has 

and knows the contents thereof; that 

the same js true to deponent’s own knowledge, except as to the Matters therein Stated to be alleged on info Mation and 
belief, and that as to those matters deponent believes it to be true, 


Sworn to before me, this day of 197 


deponent js the 


OF NEW York, COUNTY OF NEW YorK 88. AFIDAVIT OF SERVICE Ry MAIL 
fy lan "Rose ApeyD 


being duly Sworn, deposes and Says, that deponent is not a party to the action, is over 


129 76 gs Brooklyn N.Y, TAS 
iat on the /, ope cusRan ohn ie Rive ST PE8 Fabia e GROSS—NorT cE ACP PAVITS , “i 
upon Agi TT.in Ch 


ATT.in UG Ry (s) for 
defendants in this action, at 26 Federal Plaza, Suite 4048 


by depositing &@ true copy of same enclosed in a Postpaid Properly addressed wrapper,in — Post office — official 
depository under the flew 28 je care and custody of the United States pos j 
Sworn to before me, this /ARed 


d f =< “Yy 
"aise 


Seren A ™ - ak. ae 


197 Oath any 4 nnn Ae ty 


NK 


Rosenzweig 


STATE OF NEW YORK, COUNTY oF NEW YORK 58.: APRIDAVIT OF PERSONAL SERVICE 


That on the day of 195 at No. 

deponent served the within 
upon 
the herein, by delivering a true copy thereof to Personally. Deponent knew the 
Person s0 served to he the person mentioned and described jn Said papers as the therein, 
Sworn to before me, this day of 197 


a 


Try : : 
61-81-5956 DE icin 
| UNIZED STATES DISTRICT COURT men 
SOUTHERN DISTRICT OF NEW YORK 
LLL SLES OS OS OO OD Oe Oe Oe OD ee een ee em ew 


HERMAN DUARTE, : 73 Civ. 2461 (CEs) 
Plaintiff, : 
: NOTICE OF MOTION 
| ~against- : POR JUDGMENT ON 
| THE PLEADINGS 
UNITED STATES OF AMERICA and aa eae eae 
UNITED STATES COAST GUARD, 


| | Defendants, ‘ONLY COPY AVAILABLE 


1 SIR: 


ee 28 66 se 


PLEASE TAKE NOTICE that upon the pleadings filed 
herein, and all prier proceedings herein, the undersigned 


will move this Court befere the Honorable Charles E,Stewcert 

| in the United States Court House, Foley Sousre, New York, 

| N.Y... at 10:00 A.M. an April 24, 1975, or as soon therenfte 

| 28 counsel may be heard, for judgment on the pleadings, 

| pursuant to Rule 12(c), Federal Rules of Civil Procedure, 

| Gisomissing plaintiff's complaint against the defendants. 
PLEASE TAKE PUSYHER NOTICE that pursuant to 

Rule 9(c)(2) of the Rules of the United states District 

| Court for the southern District of New York, answering 


| papers, if any, are required to be served upon the under- 
| signéd at least three days in advance of the return date 
| of this motion. 


| Dated: New York, New York 
| April 8, 1975 
| Yours, etc, 
ANLy Cop seitia aoeies Attorney 
| Y AVAILABLE GILBERT 8, FLEISCHER 
| Attorney in Charge 


Adwiralty & Shipping Section 
U,8.Department of Justice 
26 Federal Plaza, Suite 
New York, N. ¥. 10007 
Tel. 212°264 O&80 

Attorneys for Defendants 


A. SCHNEIDER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HERMAN DUARTE, 


{i Plaintiff, : 
I : AMENDED COMPLAINT 
-against- : 


i! : 73 Civ. 2461 (CES) 
|| UNITED STATES OF AMERICA, $ 
UNITED STATES COAST GUARD, 


Defendant. 


: Lf 
PY AVAILAB 
: ONLY CO 


Plaintiff, Herman Duarte, by his attorney, Abraham E. 


Freedman, complaining of the defendants alleqes as followe: 
1. Plaintiff is an individual residing in the City 
and State of New York, County of Bronx. 
2. Defendant, United States of America is a sovereign. | 
Defendant United States Coast Guard is an agency established 
| Pursuant to the laws of the United States of America. 


! 


3. Jurisdiction of this Court is founded upon 28 U.S.C. 


|| §1346(a) (2) and the Fifth Amendment of the Constitution of the 


| United States. 
4. On October 5, 1972, plaintiff, a merchant seaman, 


was serving under his merchant mariner's document No. Z-749228 


aboard the S.S. "American Charger," a vessel owned and operated 
by United States Lines,Inc. 
5. On said date the S.S. "American Charger" was at 


anchor off Qui Nhon, Republic of Vietnam when plaintiff was 


arrested by the local police and charged with possession of | 


| Marijuana cigarettes. 
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6. On October 14, 1972 plaintiff was interviewed by 


the Merchant Marine Detail Officer, Saigon. 

7. From October 5, 1972 until October 13, 1972 he was 
incarcerated and was without benefit of counsel. 

8. During that period he had minimal contact with 
anyone who spoke English and received no advice whatsoever. He 
was in a state of confusion and shock. 

9. During the interview with Commander Newman, the 
Merchant Marine Detail Officer, Saigon on or about October 14, 
1972 plaintiff was induced to voluntarily surrender his document 
while still in a state of confusion and shock. 

10. Commander Newman did not provide plaintiff with 
a complete disclosure of the consequences of such surrender in 
violation of due process of law as required by the Fifth Amendment, 


of the Constitution of the United States. 


11. Commander Newman, in fact, misrepresented to 


plaintiff that he would return his document to him in the event 
he was freed by the Vietnamese judiciary. 

12. Upon appearing in court Mr. Duarte did not have 
either counsel or competent English translation. He was fined 
but denies pleadirg either guilty or not guilty. 

13. Plaintiff requested the Commandant of the United 
States Coast Guard to return his document and this request was 
refused on January 18, 1973 all to his damage in the sum of 


$9,500.00. 
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WHEREFORE, plaintiff prays for judgment in the amount 


of $9,500.00 together with counsel fees, interest and the costs 
and disbursements of this action and for such other and further 


relief as to the Court may seem just and proper in the premises. 


ABRAHAM E. FREEDMAN 
Attorney for Plaintiff 


June 1975 ia ie 
Edward M. Katz 
346 West 17th Street 
7 New York, New York 10011 


MICROFILM | 


JUN 2 4 1975 
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OPINION OF THE COURT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
i §.  FEe26F3 
HERMAN DUARTE, : 
Plaintiff, : —~, 
~against-— : 73 Civ. 2461 me) 


UNITED STATES OF AMERICA and 
UNITED STATES COAST GUARD, 


Defendants. 


MEMORANDUM 

STEWART, DISTRICT JUDGE: 

Plaintiff Duarte brought suit against the United 
States and’ the United States Coast Guard seeking to compel the 
return of his Merchant Mariner's Document and for damages during 
the period of its alleged unlawfully obtained surrender. Plain- 
tiff and defendants file: motions for summary judgment. While 
these motions were pending, defendants agreed to return the 
document to plaintiff and did so on December 23, 1974. There 
are still pending, therefore, motions for summary judgment on . 
Plaintiff's claim for damages. In addition, defendants have 
moved for judgment on the pleadings pursuant to Rule 12(c) of .. 
the Federal Rules of Civil Procedure ("F.R. Civ. P."). Defend- 
ants, in this latter motion, claim that this court is without 
jurisdiction over the complaint insofar as it asks for monetary 
damages against the United States. 

Plaintiff originally alleged jurisdiction under the 
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Administrative Procedure Act, 5 U.S.C, §§702-706. Since it 

is not clear that this Act affords an independent grant of 
Jurisdiction, see Aguayo v. Richardson, 473 F.24 1090, 1101 

(2d Cir. 1973) and, in any event, clearly does not provide 

for monetary relief, defendants have Speculated that plaintirr 
might properly base Jurisdiction upon 28 U.S.C. §1346(b), part 

of the Federal Tort Claims Act. Proceeding on this basis, 
defendants argue that plaintiff's case can not come within 

that section since two exceptions provided in 28 U.S.C. §2680- 
also part of the Federal Tort Claims Act-would apply to bar 

Such a claim. We agree that if §1346(b) were the only applica~ 
ble section, Plaintiff's claim, which we believe has merit, would 
be barred by the rationale of Kiiskila v. United States, 466 

F.2d 626 (7th Cir. L972). Za Kiiskila, the conrt held that the 
United States could not be sued under §1246(b) for damages for 

a federal officer's exercise of discretion, even if "constitu- 
tionally repugnant," because of the operation of 28 U.S.C. 
§2680(a). Plaintirr Duarte now specifies in a proposed amended 
complaint, however, that Jurisdiction is predicated upon 
§1346(a)(2), which authorizes suits against the United States for 
damages not in excess of $10,000 "foundea either upon the Constitu- 
tion or any Act of Congress, or any regulation of an executive 
department, or upon any express or implied contract with the 


United States...." Since Plaintiff's action, alleging a fifth 
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amendment due process violation, is one "founded upon the 
constitution," cf. Bell v. Hood, 327 U.S. 678 (1946), and 
meets the jurisdictional limitation of $10,000 by claiming 
only $9,500, it is properly before us under 28 U.S.C. §1346(a)(2). 
Under that section, the exceptions of 28 U.S.C. §2680(a) do 
not apply. Cf. Coastwise Packet Co. v. United States, 277 
F. Supp. 920, 924 (D. Mass. 1968), aff'd 398 F.2d 77, cert. 
denied 393 U.S. 937 (1968). We therefore deny defendants' 
motion for dismissal under Rule 12(c), F/R.Civ.t. for lack af sub- 
ject matter jurisdiction. Thus, we must review the facts of 
the case and arguments on the motions for summary judgment in 
order to react the merits of plaintiff's monetary claim. 

In October 1972, plaintiff was serving as a messman 
aboard the S.S. American Challenger anchored off Qui Nhon, 
South Vietnam. On October 5, plaintiff went ashore and was 
arrested by the Binh Dinh Province National Police on charges 
of possession of four marijuana cigarettes. Plaintiff was 
confined to a jail from that date until October 13, 1972, when 
he was released and returned to the ship. During his confine- 
ment, he aw no one who spoke English except for a United States 
State Department representative shortly after his arrest. On 
the day that plaintiff was released, he was apparently advised_‘° 
initially that the narcotics charge against him had been dropped. 


However, he was later told that he would have to return to shore 
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to face trial in a South Vietnamese court on October 18, 1972. | 

In the meantime, while ashore on October 14, Commarider 
Darwin W. Newman of the United States Coast Guard spoke with 
plaintiff, who thereafter signed a document entitled "voluntary 
surrender agreement” in preference to answering charges. By 
this agreement, plaintiff gave up his Merchant Mariner's Docu- 
ment in return for not having to answer misconduct charges at 
an administrative hearing pursuant to 46 U.S.C. §239. Thereafter 
on October 18, 1972, plaintiff finally appeared in the South 
Vietnamese court and was fined 5,000 piasters on the marijuana 
charge. Plaintiff was not represented by counsel at that pro- 
ceeding. 

Upon his return to the United States, plaintiff Duarte 
retained counsel with whose assistance he requested that the 
United States Coast Guard return his Merchant Mariner's Docu- 
ment. Upon the government's refusal to do so, plaintiff in- 
stituted this suit. 

Defendants' papers in support of their motion for 
simmary Judgment, brought before plaintiff's document was re— 
turned to him, cite as controlling the case of Huvris v. Smith, 
418 F.2d 899 (2d Cir. 196}. This court finds, however, that 

~the facts of the two cases differ in important respects. In 
Harris, plaintiff seaman was aboard a ship docked in Brooklyn, 
New York. He was found in possession >f marijuana during a 


border search, but the criminal charges brought against him were 
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dropped following a motion to suppress certain evidence. ¢ 


Thereafter, plaintiff was informed that an administrative 
hearing on the charges would be held by the Coast Guard on 
a specific date. In addition, plaintiff was advised that if 
he wished a hearing he would be entitled to jidieia Plain- 
tiff, in lieu of that hearing, signed a voluntary surrender 
agreement apparently similar to the one signed by plaintiff 
Duarte in the instant case. Plaintiff then instituted a suit 
similar to the one before us and this court granted the govern- 
ment's motion for summary judgment, finding "no issue of com- 
pulsion or fraud." 1969 A.M.C. 1922 (S.D.N.¥. Metzner, ro 
The Second Circuit, affirming the district court, held that 
plaintiff had voluntarily waived his right to an administra- 
tive hearing and that he did not have a constitutional right 
to advice of counsel prior to surrendering his Merchant Mariner's 
Document. The facts in the present case are significantly 
different in that plaintiff Duarte did not make such a volun- 
tary waiver. 

Plaintiff Duarte was stationed in South Vietnam and 
did not have counsel available to him at any time during the 
events detailed above. In Harris, plaintiff had been repre- 
sented by counsel in the criminal proceedings brought against 


him which were subsequently dropped. He was, therefore, aware 


1/ The right to counsel here is given pursuant to a federal regu- 
lation. See 46 CFR §137.05-25(e)(2). 
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of the nature and seriousness of the activities with which 

he was charged both criminally and in the subsequent adminis—- 
trative proceeding. In addition, the Harris plaintiff was 
shown a copy of the charges; informed that a2 hearing was 
scheduled on a date eextein, and finally informed of his right 
to counsel at that hearing. Under those circumstances, the 
Second Circuit was able to conclude that “Harris chose to waive 
a hearing concerning the charges after he was informed of his 
right toa hearing and the right to be represented by counsel 
at such a hearing....Sinee Harris was informed of the matter 
pending and could choose for himself whether to appear or 
default, contest or acquiesce, due process notice requirements 
were met." 418 F.2d at 901. 

While plaintiff Duarte had a statutory right to a 
hearing on the alleged misconduct (46 U.S.C. §229), constitu- 
tional due process also requires such a hearing before the 
government can deprive plaintiff of his license. See @-&-» 
Gibson v. Berryhill, 411 U.S. 564 (1973) (fourteenth amendment 
due process). 

While such a due process right may be waived, the 
waiver shculd be "voluntary, knowing, and intelligently made, 
or an intentional relinquishment or abandonment of a known 
right or privilege.” (citations omitted). D- H. Overmyer Co. 
v. Prick Co., 405 U.S. 174, 185-6 (1972) (assuming the standard 


for civil due process waiver is the same as in a criminal pro~ 
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ceeding). Under the circumstances of the present case, 

we cannot find a knowing waiver. First, Duarte never had ad- 
vice of counsel even for the charges lodged against him by 

the South Vietnamese geveraniat and was far away from home 
among non-English speaking people where He was less likely to 
be able to obtain any advice. Second, his alternative to 
Signing the document surrendering his license, that is, the 
rights attendant to and possible consequences of a due process 
hearing were not made sufficiently clear to him. It is true 
Duarte was informed that, at some unspecified time, he would 

be entitled to a hearing on his alleged misconduct. It does 
not appear, however, that he was shown a copy of the charges 

or informed of the time or place for the heardng. See Armstrong 
v. Manso, 380 U.S. 545 (1965) (due process reauires that a 
hearing be granted "at a meaningful time and in a meaningful 
manner"). Finally, Duarte was not informed that he would be 
entitled to counsel at that hearing or that the hearing officer 
would not be required to deprive plaintiff of his license even 


2/ 
if he found that plaintiff had marijuana in his possession. 


2/ 46 C.F.R. 137.03-4 states that if the misconduct consists 

ie possession, use, sale or association with marijuana, 
revocation of a Merchant Mariner's Document is mandatory. 
However, 46 C.F.R. 137-02-4 states: "In those cases involv- 
ing marijuana, where the examiner is satisfied that the use, 
possession o:* association was the result of expertmnentation 
by the person and that the person has submitted satisfactory 
evidence that such use will not recur, he may enter an order 
less than revocation." 
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In Harris, although the Second Circuit did 
not find plaintiff had a right to counsel before making such 
a. waiver, the court noted that 

Cals a matter of administrative practice, it 

might be better to advise a licensed mariner 

to seek advice of counsel before taking so 

serious a step as surrender of his Document.... 

418 F.2d at 901. Especially in view of the fact that Duarte 
did not obtain counsel nor was he advised to do So, the govern—- 
ment had an obligation to make certain that the agreement by 
which he waived his due Process rights was entered into only 
after all the facts which could lead to a knowing waiver were 
made clear to him. Such was not the case here. 

In addition to failing to inform Dlaintiff that he 
would be entitled to counsel if he Should wish a hearing on 
the charges, the government did not inform plaintiff that the 
hearing officer could give Duarte a penalty less than document 
revocation even if he found that Duarte had marijuana in his 
possession as charged. It seems to us particularly relevant 
to a determination to waive a right that the party considering 
such a waiver know what the right entails and the possible 
consequences of exercising that right. See D. H. Overmyer Co. 
v. Frick Co., supra at 185-6. 

The government in support of its contention that 
Duarte voluntarily surrendered his document directs the court 


to 46 C.F.R. §137.10-10, which states that a voluntary surrender 


8 


56A 


Should not be accepted by the Investigating Officer unles- 

he is convinced that the seaman is aware of what he ig doing 

and the effect of his surrender. The affidavits of Commander 
Newman and Chief Donald G. Cooper both State that Duarte knew 
what he was doing when he Surrendered his document and that 

it was a "voluntary" Surrender. Those affidavits assert that 
Plaintiff was read the surrender agreement and that "he took 

the time to read it himself before he Signed it." all this 
evidence, however, even if taken as true for purposes of summary 


Judgment, only tells us that Duarte knew that he was giving 


To rebut Duarte's contention that he was unfamiliar 
with the nature of a Coast Guard hearing and his rights there- 
under, the government Points to an incident in 1951, 24 years 
ago, when Duarte was found in Possession of marijuana and at 
which time his license was either suspended or revoked. Such 
an isolated occurrence so long ago 1s not sufficient to es- 
tablish Duarte's familiarity with Coast Guard administrative 
Procedures so as to warrant the inference that plaintiff's 
waiver of his due process rights was knowing and intentional. 


Finally, in Plaintiff's prier opposing defendants! 
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motion for Summary judgment and in Support of his similar 
motion, Duarte alleges that he was not "in a mental state to 
comprehend the meaning of the Voluntary Surrender Agreement...." 
Plaintiff claims that this issue alone requires a denial of 

‘. defendants' motion for Summary judgment. This contention is 
not well-founded. Summary Judgment ean still be granted, even 
though tangential factual issues are in dispute. See Pennsyl- 
vania RR. v. Moore-McCormick Lines, Inc., 370 F.24 430, 431(n.1) 
(2d Cir. 1966). Since we find that plaintirt did not make a 
knowing waiver in this ease, it is unnecessary to have a trial 
on the issue of plaintiff's mental condition at the time he 
Signed the agreement. 

Having determined that there was a violation of due 
process in the procedure by which plaintirr Surrendered his 
mariner's document, we now turn to the question of relief. The 
issue of the return to Plaintiff of his document has already 
been mooted by its voluntary return. Plaintir? claims damages, 
however, for loss of earnings during the two-year period he was 
unable to work as a merchant seaman. The question thus 
arises whether plaintiff can claim monetary damages for a fifth 
amendment violation. The Supreme Court has held that a claim 
for damages may arise under the fourth amendment. Bivens v. 


Six Jnknown Named Agents of the Federal Bureau of Narcotics, 


403 U.S. 388 (1971). ‘the rationale supporting the Bivens decision 
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might well lead a court to find that damages should lie for 

a violation of the fifth amendment as well. Cf. Bell v. Hood, 

327 U.S. 678 (1946); City of Kenoshe v. Bruno, 412 U.S. 507, 

516 (concurring opinion of Brennan, vad? Singleton v. Vance 

County Bd. of Ed., 501 F.2d 429 (4th Cir. 1974) ("tentative" 

finding of right to monetary relief for fourteenth amendment 

due process violation). See also Cardinale v. Washington Techni- 

cal Institute, 500 F.2d 791, 796 n.5 (D.C. Cir. 1974) (eourt 

declined to reach question after determining a jurisdictional issue). 
wevertheless, we find it unnecessary to decide the issue 

here. since there is a defect fatal to plaintiff's action even if | 

we were to hold that monetary damages were an available remedy. 

On remand in Bivens, the Second Circuit found that if a federal 

officer could show that he acted in good faith and with a 


reasonable belief in the validity of the arrest and search then 


he would have a valid defense to a suit for damages. Bivens v. 
Six Named Unknown Agents of the Federal Bureau of Narcotics, 

456 F.2d 1339, 1343 (2d Cir. 1972). That defense has been 
accepted by other circuits as well. See e.g., Tritsis v. Backer, 
501 F.2d 1021 (7th Cir. 1974). Here, where plaintiff has failed 
to allege bad faith on the part of the defendants, and where 
affidavits of the two Coast Guard officers who were involved 

in obtaining the "voluntary surrender" attest to their good 


faith belief in the propriety and voluntariness of the surrender, 
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we cannot say that defendants should be liable for monetary 
damages. Therefore, we grant defendants' motion for sunmary 
Judgment and deny plaintiff's request for damages. 

SO ORDERED. 


, ? i 
United St 


oe) Ore 


ates Distric 


udge 


Dated: New York, N. Y. 
June 23 , 1975. 
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Defendants having woved the gourt for Sumiary judzment, 
pursuant to Rule 56, of the Federal Rules of Civil Procedure, and 
the motion having come on to be heard before the Honorable Charles 
a. Stewart, United States District Judge, and the Court thereafter 
on June 24, 1975, having handed down its memorandum opinion denying 
Plaintiff's request for danages, and granting defendants! motion 
for summary judgment, it is, “ 


ORDERSD, ADJULGED and DECR222D: That defendants UNIT=D STATES 


OF AWSRICA and UNTTZD STATES COAST GUARD, have judgment against 


Plaintiff HERMAN DURATE, dismissing the complaint. 


Dated: New York, N.Y. 
June 30, 1975 
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NOTICE OF APPEAL 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Plaintif£, 


NOTICE OF APPEAL 

-against- 

| 73 Civ. 2461 (ces) 
THE UNITED STATES OF AMERICA 

and THE UNITED STATES COAST GUARD, 


Defendants. 


PLEASE TAKE NOTICE that the plaintiff, Herman Duarte, 
‘ _ te- YD Corarnt ¢ Apo ad Mamet. Chad ia-k 
‘hereby appeals from a decisién and order of the United States 


District Court, Charles E. Stewart, J. entered an June 24, 1975 
' 
|| and from the order on reconsideration adhering to its original 
i; decision entered on September ©, 1975. 
i 
Respectfully submitted, 


ABFAHAM E. FREEDMAN 


—\.¢ 


= Actorney f 
no: Be 345 West 17th Strek: 
! CLERK OF THE DISTRICT COURT New York, New Yor!: 
| Foley Square 

New York, New York 10067 


A 201 Atfidayn oF Service Py Maal 


LUTZ APPELLATE PRINTERS, INC. 
UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


” 


Index N&6. 
HERMAN DUARTE, 


Plaintiff-Appellant, 


- against - Affidavit of Service by Mail 
UNITED STATES OF AMERICA and THE UNITED 
STATES COSST GUARD, 


Defendants-Appellees. 


STATE OF NEW YORK, COUNTY OF NEW YORK 


1, Eugene L. St. Louis 


heing duly sworn, 
depose and say that deponent is not a party to the action, is over 18 vears of age and resides at 


1235 Plane Street, 


Union, N.J. 07083 
That on the 10th day of 


December /9 75, deponent served the annexed ~“c+- 7 Ypirdie 


upon John M, Rogers attorney(s) for 
Appellate Section, Civil Division, Room 3643 
U.S. Department of Justice 

Washington, D.C. 20530 


the address designated by said attorney(s} for that 
purpose by depositing a true copy of same, enclosed in a postpaid properly addressed wrapper in a 


Post Office Official Depository under the exclusive care and custody of the United States Post Office 
Department, within the State of New York. 


Defendants-Appellees in this action, at 


Sworn to before me. this 


10th 
day of December 


19 


Print name bencath sigma 


EUGENE L, ST. LOUIS 


N 
ROBERT T. BRI 
NOTARY PUBLIC, State of New York 
No. 31- 0418950 a 
vali in New York County _ 
PR ext aa March 30, 197 


